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ORDER

PER ASTHA CHANDRA, JM

The appeal filed by the assessee is directed against the order dated
31.08.2022 of the Ld. Commissioner of Income Tax (Appeals) - 43, New Delhi
(“CIT(A)”) for Assessment Year (“AY”) 2012-13.

2. The solitary ground of appeal taken by the assessee is that:

“Ld. CIT(A) has erred in confirming addition of Rs. 12,30,000/- made by
the Ld. AO by invoking the provisions of section 68.”
3. Briefly stated, the assessee is a non-resident individual. He did not file
his return for the AY 2012-13. On the basis of information available with the
Department that he had deposited cash of Rs. 12,30,000/- with ICICI Bank
Ltd. during the previous year relevant to the AY 2012-13, notice under

section 148 of the Income Tax Act, 1961 (the “Act”) was issued on
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30.03.2019 which was duly served upon the assessee. The assessee did not
respond. The Ld. Assessing Officer (“A0”) issued notice under section 142(1)
of the Act on 05.09.2019 which also remained uncomplied with. On receipt
of the case from ITO Ward-2, Ambala on 09.10.2019 by the Ld. DCIT
(International Taxation, Circle, Gurugram) show cause notice under section
142(1) was sent on 05.12.2019. Since no reply was received from the
assessee, the Ld. AO completed the assessment ex-parte under section 144
r.w. section 147 of the Act on total income of Rs. 12,30,000/-. The said
amount represented the unexplained cash deposit in the bank which the Ld.

AO added under section 68 of the Act.

4. The assessee filed appeal before the Ld. CIT(A). It was stated by the
assessee that he is non-resident working in Middle East. At the time the
assessment was made he was not in the country. Due to his absence in
India, ex-parte assessment has been made. During the appellate
proceedings, a declaration of the assessee’s wife was filed stating therein
that the amount deposited was in lieu of the property sold by her. The sale
consideration was received in cash which was deposited in bank account
jointly operated by her and her husband. An application under Rule 46A of
Income Tax Rules, 1962 (“Rules”) was also submitted with a request to
admit the additional evidence. The Ld. CIT(A) called for the remand report.
In the remand report the Ld. AO objected to admittance of additional
evidence and submitted that source of cash has not been explained. In the
light of the remand report, the Ld. CIT(A) dismissed the appeal of the

assessee.
S. Aggrieved, the assessee is before the Tribunal.

0. We have heard the Ld. Representative of the parties and perused the
records. It is undisputed fact that the nature and source of the impugned
cash deposit of Rs. 12,30,000/- in the bank account was not explained
during the assessment proceedings resulting in the ex-parte addition to the
income of the assessee. However, during appellate proceedings, the assessee

made an application under Rule 46A of the Rules for admission of additional
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evidence and to file a rejoinder to the remand report, if any, received from
the Ld. AO. The additional evidence consisted of copy of extracts of bank
statement; copy of registered Bayanama of property sold by the wife of the
assessee substantiating receipt of cash on sale of property; declaration by
wife of the assessee; employment leaving certificate from Indian employer
w.e.f. 14.02.2008 and employment joining certificate from UAE employer
w.e.f 19.02.2008. The Ld. AR filed Paper Book containing the above pieces of
evidence before us. On being asked, the Ld. AO submitted remand report
saying that the assessee has failed to satisfy the conditions laid down under
Rule 46A of the Rules without assigning any reason whatsoever as to why he
reached at the above said conclusion. The Ld. CIT(A) also overlooked the
request of the assessee to allow him an opportunity to file a rejoinder to the
remand report submitted by the Ld. AO. This is in violation of the principles

of natural justice.

7. On the facts and in the circumstances of the case set out above, we
are of the considered view that in the interest of justice and fair play the
matter requires to be restored to the file of the Ld. CIT(A) to admit and
consider the additional evidence filed by the assessee before him and to
decide the appeal afresh after allowing adequate opportunity of hearing to

both the parties. We order accordingly.

8. In the result, the appeal is treated as allowed for statistical purposes.

Order pronounced in the open court on 26tk May, 2023.
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(G.S. PANNU) (ASTHA CHANDRA)
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